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MUTUAL NONDISCLOSURE AGREEMENT


This MUTUAL NONDISCLOSURE AGREEMENT (this “Agreement”) is made between:


	X-FAB Semiconductor Foundries GmbH, Haarbergstraße 67, 99097 Erfurt, Germany, 
on its own behalf and on behalf of its Affiliates as listed in Exhibit A (collectively, “X-FAB”)




	
	and
	 




	IMEC (Interuniversitair Micro-Electronica Centrum) vzw, Register of Legal Entities Leuven VAT BE 0425.260.668, with its registered office at Kapeldreef 75, B-3001 Leuven, Belgium, hereby duly represented on its own behalf and on behalf of its Affiliates as listed in Exhibit A (collectively, “Company”),

and

      [INSERT CUSTOMER NAME AND ADDRESS],



	
(individually or collectively hereinafter referred to as the “party" or the “parties" as appropriate)



WHEREAS the parties may, for their mutual benefit and in connection with a potential business arrangement between them relating to the development and manufacture of integrated circuits (the “Purpose”), exchange and thereby disclose to each other confidential information, and the parties have agreed to secure the confidentiality of such information by the terms of and in accordance with this Agreement.

IN CONSIDERATION of such exchange and disclosure, IT IS HEREBY AGREED as follows:

1. Confidentiality
The parties agree to keep all disclosed confidential information strictly confidential. Without prejudice to the generality of the foregoing, the obligation hereunder shall apply in particular to all information disclosed which is marked as being confidential, and that information which is disclosed verbally, provided it is identified as confidential at the time of disclosure and confirmed in writing within thirty (30) days thereafter. Such information will ordinarily be disclosed by a party (the “Disclosing Party”) to the other party (the “Receiving Party”) in written or electronic form by way of software, draft documentation, drawings or technical specifications on data storage modules, via electronic data communication or by post. Data relating to individuals shall (in accordance with applicable Data Protection laws) also be treated as confidential as well all information relating to business secrets, such as research and development matters and other business affairs of the other party, its associated companies or third parties contracting with the Disclosing Party (“Confidential Information”).

The confidentiality obligation shall not apply to information for which the Receiving Party can demonstrate by written evidence that such information:

· is already in the possession of the Receiving Party, without owing any duty of confidentiality, at the time of disclosure;
· is in the public domain, through no breach of this Agreement by the Receiving Party;
· is legitimately received from third parties without being subject to any confidentiality obligations;
· is developed independently of any such confidential information;
· is information to which the Disclosing Party has disclaimed in writing any rights to confidentiality; or
· is provided after the termination or expiration of this Agreement.

Confidential Information may be disclosed to or by a party’s Affiliate subject to the provisions of this Agreement.  Each party shall be responsible for ensuring that its respective Affiliates comply with the provisions of this Agreement.  For purposes of this Agreement, “Affiliate” shall mean the entities listed in Exhibit A.

2. Securing Confidentiality
The parties shall use all reasonable endeavours to maintain confidentiality of the Confidential Information and shall apply the same security measures and degrees of care to the Confidential Information as it would use for its own Confidential Information, but in any event not less than reasonable care. 

In particular, Confidential Information shall only be given or communicated to such employees, agents, professional advisors, (PhD) students, postdocs and (sub)contractors (and employees, agents, professional advisors, (PhD) students, postdocs and (sub)contractors of a party’s Affiliates) who necessarily and properly require such information for the Purpose of this Agreement set forth above, are informed of the confidential nature of the Confidential Information, and who are subject to written obligations of confidentiality consistent with the requirements of this Agreement. The Receiving Party shall be directly liable to the Disclosing Party for any acts and omissions of the above mentioned recipients of the Confidential Information. 

The parties shall keep all documentation and records which contain Confidential Information in a secure and safe place. No party shall reverse-engineer the Confidential Information or use the Confidential Information to reverse-engineer the other party’s products or designs.

The Receiving Party may disclose Confidential Information to the extent required by law. However, if allowed, the Receiving Party shall give the Disclosing Party prompt notice of such intention to allow the Disclosing Party a reasonable opportunity to obtain a protective order.

3. Acquisition of information from the business operations of the parties
Each party undertakes to keep all internal business information of which it or its employees become aware during the performance of their duties at the other party’s place of business, strictly confidential and not to divulge the same to any third parties, save and except employees of its own Affiliates, as provided above. This shall apply in particular to all internal information relating to technical, design, manufacture, operational or organisational matters.

4. Extension of the obligation of confidentiality to third parties
If a Receiving Party wishes to disclose the Disclosing Party’s Confidential Information to a third party (who is not an employee, agent, professional advisor, (PhD) students, postdocs or (sub)contractor of itself or the Receiving Party’s Affiliates), the Receiving Party shall first obtain the written consent of the Disclosing Party. If the Disclosing Party consents, the Receiving Party and the third party shall, prior to such disclosure, enter into a confidentiality agreement in a similar form as this Agreement. Upon request of the Disclosing Party, the Receiving Party will provide the Disclosing Party with a copy of such confidentiality agreement concluded with the third party. 
5. Return of the confidential documentation
After termination or expiration of this Agreement, the Receiving Party shall cease using the Confidential Information and, upon written request of the Disclosing Party, destroy the Confidential Information to the extent reasonably possible. If destroyed, the Receiving Party must provide written certification of destruction to the Disclosing Party. Notwithstanding the foregoing, the Receiving Party may retain copies as are required for compliance or by its automated back-up archiving systems, subject to the terms of this Agreement.

6. Export compliance
Each Party agrees to comply with all applicable export control laws and regulations. Each Party assures that it will not directly or indirectly export Confidential Information to any destination, person or entity or for any end use prohibited or restricted under such export control regulations, without obtaining prior authorization from the applicable government authorities to the extent required by those laws and regulations. Notwithstanding the foregoing, it is not the Parties’ intent to disclose export-controlled information under this Agreement. If such Confidential Information may become part disclosure, Parties shall inform each other and comply with relevant export regulations. 
7. Patentable/Registrable Inventions
Confidential Information also includes information and documentation relating to a yet unregistered or unpatented invention that may be disclosed by either party pursuant to this Agreement. Such documentation also constitutes Confidential Information and the party disclosing the same reserves all rights therein. In particular, it is confirmed that no rights whatsoever are transferred or relinquished to the other party by the disclosure of Confidential Information under this Agreement.

8. General
No variation to the terms hereof shall be valid unless such variation is in writing and signed by a duly authorized representative of each party. The invalidity of any part of this Agreement shall not affect the validity of the rest of this Agreement. In the event of any part of this Agreement being declared invalid or void, the parties shall in good faith negotiate substitute wording which reflects as far and as near as possible the parties' initial intention. This Agreement may not be assigned by a party without the prior written consent of the other party, which consent shall not be unreasonably withheld.

In disclosing Confidential Information hereunder, neither party makes any representation, either expressed or implied, as to its adequacy, accuracy, sufficiency, or freedom from defect of any kind, including freedom from any infringement of third party intellectual property rights.  Confidential Information is provided “as is”.

If this Agreement is entered into in anticipation of a business transaction or future agreement between the parties, the parties understand and agree that, notwithstanding any conduct of the parties to the contrary, there is no binding agreement between them until such future agreement is signed by both parties.

Neither Party shall have an obligation to enter into any further agreement with the other Party, except as each Party, in its sole judgement, may deem advisable.  It is understood that no patent, copyright, trademark or other proprietary right or license  in or to the Confidential Information is granted by this Agreement.  The disclosure of Confidential Information shall not result in any obligation to grant the Receiving Party rights therein.






9. Law and Jurisdiction
This Agreement is subject to the German substantive law without regard to its conflicts of laws provisions. 

Any dispute arising out of or in connection with this Agreement, including any question regarding its existence, validity or termination, shall be finally settled by arbitration in accordance with the arbitration rules of the International Chamber of Commerce without recourse to the ordinary courts of law. The arbitration tribunal may also decide on the validity of this arbitration agreement. The arbitration tribunal shall consist of one arbitrator. The place of the arbitration shall be Frankfurt/Main, Germany. The language of the arbitration shall be English.

The foregoing shall not prevent a party from seeking injunctive relief from a court of competent jurisdiction in the event of the breach or threatened breach of this Agreement.


10. Commencement and Duration of this Agreement
This Agreement shall commence on the later of the three dates of signature of the parties below being the date when all parties have duly executed this Agreement. Subject to the following, this Agreement shall continue in force for an indefinite time. Either party may terminate this Agreement by giving to the other 90 (ninety) days prior notice thereof in writing, but the obligations hereunder shall not be affected and shall continue in full force and effect for a period of five (5) years from the moment of termination in respect of information and documentation disclosed prior to its termination.































11. Rules Governing Signatures
By virtue of relevant powers of attorney, the signature of one party shall be valid as a signature for all of its Affiliates as listed in Exhibit A. 
The signature of a Party via a scanned or digitized image of a handwritten signature (e.g. scan in PDF format) or an electronic signature (e.g. via DocuSign), shall have the same force and effect as an original handwritten signature for the purposes of validity, enforceability and admissibility.  Each Party receives a fully executed copy of this Agreement.  Delivery of the fully executed copy via e-mail or via an electronic signature system shall have the same force and effect as delivery of an original hard copy.
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Exhibit A

X-FAB Affiliates:
	X-FAB Semiconductor Foundries GmbH, Haarbergstraße 67, 99097 Erfurt, Germany

	X-FAB Sarawak Sdn. Bhd., 1 Silicon Drive, Sama Jaya Free Industrial Zone, 93350 Kuching, Sarawak, Malaysia

	X-FAB Dresden GmbH & Co. KG, Grenzstraße 28, 01109 Dresden, Germany

	X-FAB France SAS, 224, Boulevard John Kennedy, 91105 Corbeil-Essonnes, France

	X-FAB Texas Inc., 2301 N. University Ave, Lubbock, Texas 79415,  USA

	X-FAB MEMS Foundry GmbH, Haarbergstraße 67, 99097 Erfurt, Germany

	X-FAB MEMS Foundry Itzehoe GmbH, Fraunhoferstraße 1, 25524 Itzehoe, Germany
X-FAB Global Services GmbH, Haarbergstraße 67, 99097 Erfurt, Germany
X-FAB Silicon Foundries SE, Transportstraat 1, 3980 Tessenderlo, Belgium 




Company Affiliates:  
	IMEC International
Kapeldreef 75, 3001 Leuven, Belgium
 
Stichting IMEC Nederland
High Tech Campus 31, 5656 AE Eindhoven, The Netherlands

IMEC India Pvt. Ltd.
No. 39, 2nd Floor, MH Towers, Railway Parallel Road, Kumara park (West), Bangalore - 560 020, India

IMEC Microelectronics (Shanghai) Co. Ltd.
Room 501, Building 3, 111 Xiangke Road, Pudong, Shanghai 201210, China

IMEC Inc.
220, Montgomery Street, Suite 1027, San Francisco, California, 94104, USA

IMEC USA NANOELECTRONICS DESIGN CENTER, INC.
190 NeoCity Way, Kissimmee, FL 34744, USA 

IMEC.IC-LINK USA, INC.
3031 Tisch Way, suite 125, San Jose, CA 95128, USA

IMEC Cambridge UK Limited  
One Glass Warf, Bristol, BS2 0ZX, United Kingdom 



	


Customer Affiliates
      [To be defined if any]
Confidential upon execution

confidential

	Confidential upon execution 
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